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I. 
Liberty finds no refuge in a jurisprudence of 

doubt. Yet 19 years after our holding that the Constitu-
tion protects a woman’s right to terminate her preg-
nancy in its early stages (citation omitted), that 
definition of liberty is still questioned. Joining the re-
spondents as amicus curiae, the United States, as it has 
done in five other cases in the last decade, again asks us 
to overrule Roe. (citations omitted) 

At issue in these cases are five provisions of the 
Pennsylvania Abortion Control Act of 1982 as 
amended in 1988 and 1989. . . . The Act requires 
that a woman seeking an abortion give her informed 
consent prior to the abortion procedure, and speci-
fies that she be provided with certain information at 
least 24 hours before the abortion is performed. § 
3205. For a minor to obtain an abortion, the Act 
requires the informed consent of one of her parents, 
but provides for a judicial bypass option if the minor 
does not wish to or cannot obtain a parent’s con-
sent. § 3206. Another provision of the Act requires 
that, unless certain exceptions apply, a married 
woman seeking an abortion must sign a statement 
indicating that she has notified her husband of her 
intended abortion. § 3209. The Act exempts compli-
ance with these three requirements in the event of a 
“medical emergency,” which is defined in § 3203 of 
the Act. . . . 

. . . . 
The Court of Appeals found it necessary to fol-

low an elaborate course of reasoning even to identify 
the first premise to use to determine whether the stat-
ute enacted by Pennsylvania meets constitutional stan-
dards. (citation omitted) And at oral argument in this 
Court, the attorney for the parties challenging the 
statute took the position that none of the enactments 
can be upheld without overruling Roe v. Wade. (cita-
tion omitted) We disagree with that analysis; but we 
acknowledge that our decisions after Roe cast doubt 
upon the meaning and reach of its holding. Further, 
the Chief Justice admits that he would overrule the 
central holding of Roe and adopt the rational relation-
ship test as the sole criterion of constitutionality. (cita-
tion omitted) State and federal courts as well as 
legislatures throughout the Union must have guidance 
as they seek to address this subject in conformance 
with the Constitution. Given these premises, we find 
it imperative to review once more the principles that 
define the rights of the woman and the legitimate 
authority of the State respecting the termination of 
pregnancies by abortion procedures. 

After considering the fundamental constitutional 
questions resolved by Roe, principles of institutional 
integrity, and the rule of stare decisis, we are led to con-
clude this: the essential holding of Roe v. Wade should 
be retained and once again reaffirmed. 

It must be stated at the outset and with clarity that 
Roe’s essential holding, the holding we reaffirm, has 
three parts. First is a recognition of the right of the 
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woman to choose to have an abortion before viability 
and to obtain it without undue interference from the 
State. Before viability, the State’s interests are not 
strong enough to support a prohibition of abortion or 
the imposition of a substantial obstacle to the woman’s 
effective right to elect the procedure. Second is a con-
firmation of the State’s power to restrict abortions after 
fetal viability, if the law contains exceptions for preg-
nancies which endanger a woman’s life or health. And 
third is the principle that the State has legitimate inter-
ests from the outset of the pregnancy in protecting the 
health of the woman and the life of the fetus that may 
become a child. These principles do not contradict one 
another; and we adhere to each. 

 
II. 

Constitutional protection of the woman’s decision 
to terminate her pregnancy derives from the Due Proc-
ess Clause of the Fourteenth Amendment. It declares 
that no State shall “deprive any person of life, liberty, 
or property, without due process of law.” The control-
ling word in the case before us is “liberty.” Although a 
literal reading of the Clause might suggest that it gov-
erns only the procedures by which a State may deprive 
persons of liberty, for at least 105 years. . . the Clause 
has been understood to contain a substantive compo-
nent as well, one “barring certain government actions 
regardless of the fairness of the procedures used to 
implement them.” . . . 

The most familiar of the substantive liberties pro-
tected by the Fourteenth Amendment are those recog-
nized by the Bill of Rights. We have held that the Due 
Process Clause of the Fourteenth Amendment incor-
porates most of the Bill of Rights against the States. 
(citation omitted) It is tempting, as a means of curbing 
the discretion of federal judges, to suppose that liberty 
encompasses no more than those rights already guaran-
teed to the individual against federal interference by the 
express provisions of the first eight amendments to the 
Constitution. (citation omitted) But of course this 
Court has never accepted that view. 

It is also tempting, for the same reason, to suppose 
that the Due Process Clause protects only those prac-
tices, defined at the most specific level, that were pro-
tected against government interference by other rules 
of law when the Fourteenth Amendment was ratified. 

(citation omitted) But such a view would be inconsis-
tent with our law. It is a promise of the Constitution 
that there is a realm of personal liberty which the gov-
ernment may not enter. We have vindicated this princi-
ple before. Marriage is mentioned nowhere in the Bill 
of Rights and interracial marriage was illegal in most 
States in the 19th century, but the Court was no doubt 
correct in finding it to be an aspect of liberty protected 
against state interference by the substantive component 
of the Due Process Clause . . . . 

. . . As the second Justice Harlan recognized: 

[T]he full scope of the liberty guaranteed by 
the Due Process Clause cannot be found in or 
limited by the precise terms of the specific 
guarantees elsewhere provided in the Consti-
tution. This ‘liberty’ is not a series of isolated 
points pricked out in terms of the taking of 
property; the freedom of speech, press, and 
religion; the right to keep and bear arms; the 
freedom from unreasonable searches and sei-
zures; and so on. It is a rational continuum 
which, broadly speaking, includes a freedom 
from all substantial arbitrary impositions and 
purposeless restraints . . . and which also rec-
ognizes, what a reasonable and sensitive 
judgment must, that certain interests require 
particularly careful scrutiny of the state needs 
asserted to justify their abridgment. (citing Poe 
v. Ullman) 

Justice Harlan wrote these words in addressing an 
issue the full Court did not reach in Poe v. Ullman, but the 
Court adopted his position four Terms later in Griswold v. 
Connecticut, supra. In Griswold, we held that the Constitu-
tion does not permit a State to forbid a married couple 
to use contraceptives. That same freedom was later guar-
anteed, under the Equal Protection Clause, for unmar-
ried couples. See Eisenstadt v. Baird. . . . It is settled now, 
as it was when the Court heard arguments in Roe v. Wade, 
that the Constitution places limits on a State’s right to 
interfere with a person’s most basic decisions about fam-
ily and parenthood. . . . 

The inescapable fact is that adjudication of sub-
stantive due process claims may call upon the Court in 
interpreting the Constitution to exercise that same ca-
pacity which by tradition courts always have exercised: 
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reasoned judgment. Its boundaries are not susceptible 
of expression as a simple rule. That does not mean we 
are free to invalidate state policy choices with which we 
disagree; yet neither does it permit us to shrink from 
the duties of our office. . . . 

Men and women of good conscience can disagree, 
and we suppose some always shall disagree, about the 
profound moral and spiritual implications of terminat-
ing a pregnancy, even in its earliest stage. Some of us as 
individuals find abortion offensive to our most basic 
principles of morality, but that cannot control our deci-
sion. Our obligation is to define the liberty of all, not to 
mandate our own moral code. The underlying constitu-
tional issue is whether the State can resolve these phi-
losophic questions in such a definitive way that a 
woman lacks all choice in the matter, except perhaps in 
those rare circumstances in which the pregnancy is 
itself a danger to her own life or health, or is the result 
of rape or incest. 

. . . . 
These considerations begin our analysis of the 

woman’s interest in terminating her pregnancy but can-
not end it, for this reason: though the abortion decision 
may originate within the zone of conscience and belief, 
it is more than a philosophic exercise. Abortion is a 
unique act. It is an act fraught with consequences for 
others: for the woman who must live with the implica-
tions of her decision; for the persons who perform and 
assist in the procedure; for the spouse, family, and soci-
ety which must confront the knowledge that these pro-
cedures exist, procedures some deem nothing short of 
an act of violence against innocent human life; and, 
depending on one’s beliefs, for the life or potential life 
that is aborted. Though abortion is conduct, it does not 
follow that the State is entitled to proscribe it in all 
instances. That is because the liberty of the woman is at 
stake in a sense unique to the human condition and so 
unique to the law. The mother who carries a child to 
full term is subject to anxieties, to physical constraints, 
to pain that only she must bear. That these sacrifices 
have from the beginning of the human race been en-
dured by woman with a pride that ennobles her in the 
eyes of others and gives to the infant a bond of love 
cannot alone be grounds for the State to insist she 
make the sacrifice. Her suffering is too intimate and 
personal for the State to insist, without more, upon its 

own vision of the woman’s role, however dominant 
that vision has been in the course of our history and 
our culture. The destiny of the woman must be shaped 
to a large extent on her own conception of her spiritual 
imperatives and her place in society. 

It should be recognized, moreover, that in some 
critical respects the abortion decision is of the same 
character as the decision to use contraception, to which 
Griswold v. Connecticut, Eisenstadt v. Baird, and Carey v. 
Population Services International, afford constitutional pro-
tection. We have no doubt as to the correctness of 
those decisions. They support the reasoning in Roe re-
lating to the woman’s liberty because they involve per-
sonal decisions concerning not only the meaning of 
procreation but also human responsibility and respect 
for it. As with abortion, reasonable people will have 
differences of opinion about these matters. One view is 
based on such reverence for the wonder of creation 
that any pregnancy ought to be welcomed and carried 
to full term no matter how difficult it will be to provide 
for the child and ensure its well-being. Another is that 
the inability to provide for the nurture and care of the 
infant is a cruelty to the child and an anguish to the 
parent. These are intimate views with infinite varia-
tions, and their deep, personal character underlay our 
decisions in Griswold, Eisenstadt, and Carey. The same 
concerns are present when the woman confronts the 
reality that, perhaps despite her attempts to avoid it, 
she has become pregnant. 

It was this dimension of personal liberty that Roe 
sought to protect, and its holding invoked the reason-
ing and the tradition of the precedents we have dis-
cussed, granting protection to substantive liberties of 
the person. Roe was, of course, an extension of those 
cases and, as the decision itself indicated, the separate 
States could act in some degree to further their own 
legitimate interests in protecting prenatal life. The ex-
tent to which the legislatures of the States might act to 
outweigh the interests of the woman in choosing to 
terminate her pregnancy was a subject of debate both 
in Roe itself and in decisions following it. 

While we appreciate the weight of the arguments 
made on behalf of the State in the case before us, ar-
guments which in their ultimate formulation conclude 
that Roe should be overruled, the reservations any of us 
may have in reaffirming the central holding of Roe are 
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outweighed by the explication of individual liberty we 
have given combined with the force of stare decisis. We 
turn now to that doctrine. 

 
III. 

[O’Connor then discusses the doctrine of stare de-
cisis and the circumstances under which it is excepted. 
She concludes that in this case, Roe v. Wade should be 
followed even by those who may have voted against it 
or who would decide this case differently were this a 
case of first impression.] 

 
IV. 

 From what we have said so far it follows that it is 
a constitutional liberty of the woman to have some 
freedom to terminate her pregnancy. We conclude that 
the basic decision in Roe was based on a constitutional 
analysis which we cannot now repudiate. The woman’s 
liberty is not so unlimited, however, that from the out-
set the State cannot show its concern for the life of the 
unborn, and at a later point in fetal development the 
State’s interest in life has sufficient force so that the 
right of the woman to terminate the pregnancy can be 
restricted. 

That brings us, of course, to the point where much 
criticism has been directed at Roe, a criticism that al-
ways inheres when the Court draws a specific rule from 
what in the Constitution is but a general standard. We 
conclude, however, that the urgent claims of the 
woman to retain the ultimate control over her destiny 
and her body, claims implicit in the meaning of liberty, 
require us to perform that function. Liberty must not 
be extinguished for want of a line that is clear. And it 
falls to us to give some real substance to the woman’s 
liberty to determine whether to carry her pregnancy to 
full term. 

We conclude the line should be drawn at viability, 
so that before that time the woman has a right to 
choose to terminate her pregnancy. We adhere to this 
principle for two reasons. First, as we have said, is the 
doctrine of stare decisis. Any judicial act of line-
drawing may seem somewhat arbitrary, but Roe was a 
reasoned statement, elaborated with great care. . . . Al-
though we must overrule those parts of [some other 
decisions by the Court that] are inconsistent with Roe’s 
statement that the State has a legitimate interest in 

promoting the life or potential life of the unborn, (cita-
tion omitted) the central premise of those cases repre-
sents an unbroken commitment by this Court to the 
essential holding of Roe. It is that premise which we 
reaffirm today. 

The second reason is that the concept of viability, 
as we noted in Roe, is the time at which there is a realis-
tic possibility of maintaining and nourishing a life out-
side the womb, so that the independent existence of 
the second life can in reason and all fairness be the 
object of state protection that now overrides the rights 
of the woman. . . . [T]here is no other line than viability 
which is more workable. . . . The viability line also has, 
as a practical matter, an element of fairness. In some 
broad sense it might be said that a woman who fails to 
act before viability has consented to the State’s inter-
vention on behalf of the developing child. 

The woman’s right to terminate her pregnancy be-
fore viability is the most central principle of Roe v. 
Wade. It is a rule of law and a component of liberty we 
cannot renounce. 

On the other side of the equation is the interest of 
the State in the protection of potential life. The Roe 
Court recognized the State’s “important and legitimate 
interest in protecting the potentiality of human life.” 
(citation omitted) The weight to be given this state in-
terest, not the strength of the woman’s interest, was the 
difficult question faced in Roe. We do not need to say 
whether each of us, had we been Members of the 
Court when the valuation of the State interest came 
before it as an original matter, would have concluded, 
as the Roe Court did, that its weight is insufficient to 
justify a ban on abortions prior to viability even when it 
is subject to certain exceptions. The matter is not be-
fore us in the first instance, and coming as it does after 
nearly 20 years of litigation in Roe’s wake we are satis-
fied that the immediate question is not the soundness 
of Roe’s resolution of the issue, but the precedential 
force that must be accorded to its holding. And we 
have concluded that the essential holding of Roe should 
be reaffirmed. 

Yet it must be remembered that Roe v. Wade 
speaks with clarity in establishing not only the 
woman’s liberty but also the State’s “important and 
legitimate interest in potential life.” (citation omitted) 
That portion of the decision in Roe has been given too 
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little acknowledgment and implementation by the 
Court in its subsequent cases. . . . 

Roe established a trimester framework to govern 
abortion regulations. Under this elaborate but rigid 
construct, almost no regulation at all is permitted dur-
ing the first trimester of pregnancy; regulations de-
signed to protect the woman’s health, but not to 
further the State’s interest in potential life, are permit-
ted during the second trimester; and during the third 
trimester, when the fetus is viable, prohibitions are 
permitted provided the life or health of the mother is 
not at stake. . . . 

The trimester framework no doubt was erected to 
ensure that the woman’s right to choose not become so 
subordinate to the State’s interest in promoting fetal 
life that her choice exists in theory but not in fact. We 
do not agree, however, that the trimester approach is 
necessary to accomplish this objective. A framework of 
this rigidity was unnecessary and in its later interpreta-
tion sometimes contradicted the State’s permissible 
exercise of its powers. 

Though the woman has a right to choose to termi-
nate or continue her pregnancy before viability, it does 
not at all follow that the State is prohibited from taking 
steps to ensure that this choice is thoughtful and in-
formed. Even in the earliest stages of pregnancy, the 
State may enact rules and regulations designed to en-
courage her to know that there are philosophic and 
social arguments of great weight that can be brought to 
bear in favor of continuing the pregnancy to full term 
and that there are procedures and institutions to allow 
adoption of unwanted children as well as a certain de-
gree of state assistance if the mother chooses to raise 
the child herself. . . . It follows that States are free to 
enact laws to provide a reasonable framework for a 
woman to make a decision that has such profound and 
lasting meaning. This, too, we find consistent with Roe’s 
central premises, and indeed the inevitable conse-
quence of our holding that the State has an interest in 
protecting the life of the unborn. 

We reject the trimester framework, which we do 
not consider to be part of the essential holding of Roe. 
(citations omitted) Measures aimed at ensuring that a 
woman’s choice contemplates the consequences for the 
fetus do not necessarily interfere with the right recog-
nized in Roe, although those measures have been found 

to be inconsistent with the rigid trimester framework 
announced in that case. . . . 

As our jurisprudence relating to all liberties save 
perhaps abortion has recognized, not every law which 
makes a right more difficult to exercise is, ipso facto, an 
infringement of that right. . . . 

. . . Numerous forms of state regulation might 
have the incidental effect of increasing the cost or de-
creasing the availability of medical care, whether for 
abortion or any other medical procedure. The fact that 
a law which serves a valid purpose, one not designed to 
strike at the right itself, has the incidental effect of 
making it more difficult or more expensive to procure 
an abortion cannot be enough to invalidate it. Only 
where state regulation imposes an undue burden on a 
woman’s ability to make this decision does the power 
of the State reach into the heart of the liberty protected 
by the Due Process Clause. (citations omitted) 

. . . . 

. . . [T]he Court’s experience applying the trimes-
ter framework has led to the striking down of some 
abortion regulations which in no real sense deprived 
women of the ultimate decision. Those decisions went 
too far because the right recognized by Roe is a right 
“to be free from unwarranted governmental intrusion 
into matters so fundamentally affecting a person as 
the decision whether to bear or beget a child.” [cita-
tion to Eisenstadt] Not all governmental intrusion is of 
necessity unwarranted; and that brings us to the other 
basic flaw in the trimester framework: even in Roe’s 
terms, in practice it undervalues the State’s interest in 
the potential life within the woman. Roe v. Wade was 
express in its recognition of the State’s “important 
and legitimate interest[s] in preserving and protecting 
the health of the pregnant woman [and] in protecting 
the potentiality of human life.” (citation omitted) The 
trimester framework, however, does not fulfill Roe’s 
own promise that the State has an interest in protect-
ing fetal life or potential life. Roe began the contradic-
tion by using the trimester framework to forbid any 
regulation of abortion designed to advance that inter-
est before viability. (citation omitted) Before viability, 
Roe and subsequent cases treat all governmental at-
tempts to influence a woman’s decision on behalf of 
the potential life within her as unwarranted. This 
treatment is, in our judgment, incompatible with the 
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recognition that there is a substantial state interest in 
potential life throughout pregnancy. (citations omit-
ted) 

The very notion that the State has a substantial in-
terest in potential life leads to the conclusion that not 
all regulations must be deemed unwarranted. Not all 
burdens on the right to decide whether to terminate a 
pregnancy will be undue. In our view, the undue bur-
den standard is the appropriate means of reconciling 
the State’s interest with the woman’s constitutionally 
protected liberty. 

. . . . 
A finding of an undue burden is a shorthand for 

the conclusion that a state regulation has the purpose 
or effect of placing a substantial obstacle in the path of 
a woman seeking an abortion of a nonviable fetus. A 
statute with this purpose is invalid because the means 
chosen by the State to further the interest in potential 
life must be calculated to inform the woman’s free 
choice, not hinder it. And a statute which, while fur-
thering the interest in potential life or some other valid 
state interest, has the effect of placing a substantial 
obstacle in the path of a woman’s choice cannot be 
considered a permissible means of serving its legitimate 
ends. . . . 

Some guiding principles should emerge. What is at 
stake is the woman’s right to make the ultimate decision, 
not a right to be insulated from all others in doing so. 
Regulations which do no more than create a structural 
mechanism by which the State, or the parent or guardian 
of a minor, may express profound respect for the life of 
the unborn are permitted, if they are not a substantial 
obstacle to the woman’s exercise of the right to choose. 
(citation omitted) Unless it has that effect on her right of 
choice, a state measure designed to persuade her to 
choose childbirth over abortion will be upheld if rea-
sonably related to that goal. Regulations designed to 
foster the health of a woman seeking an abortion are 
valid if they do not constitute an undue burden. 

. . . We give this summary: 
(a) To protect the central right recognized by Roe v. 

Wade while at the same time accommodating the State’s 
profound interest in potential life, we will employ the 
undue burden analysis as explained in this opinion. An 
undue burden exists, and therefore a provision of law is 
invalid, if its purpose or effect is to place a substantial 

obstacle in the path of a woman seeking an abortion 
before the fetus attains viability. 

(b) We reject the rigid trimester framework of Roe 
v. Wade. To promote the State’s profound interest in 
potential life, throughout pregnancy the State may take 
measures to ensure that the woman’s choice is in-
formed, and measures designed to advance this interest 
will not be invalidated as long as their purpose is to 
persuade the woman to choose childbirth over abor-
tion. These measures must not be an undue burden on 
the right. 

(c) As with any medical procedure, the State may 
enact regulations to further the health or safety of a 
woman seeking an abortion. Unnecessary health regula-
tions that have the purpose or effect of presenting a 
substantial obstacle to a woman seeking an abortion 
impose an undue burden on the right. 

(d) Our adoption of the undue burden analysis 
does not disturb the central holding of Roe v. Wade, and 
we reaffirm that holding. Regardless of whether excep-
tions are made for particular circumstances, a State may 
not prohibit any woman from making the ultimate de-
cision to terminate her pregnancy before viability. 

(e) We also reaffirm Roe’s holding that “subsequent 
to viability, the State in promoting its interest in the 
potentiality of human life may, if it chooses, regulate, 
and even proscribe, abortion except where it is neces-
sary, in appropriate medical judgment, for the preserva-
tion of the life or health of the mother.” (citation 
omitted) 

These principles control our assessment of the 
Pennsylvania statute, and we now turn to the issue of 
the validity of its challenged provisions. 

 
V. 

 The Court of Appeals applied what it believed to 
be the undue burden standard and upheld each of the 
provisions except for the husband notification re-
quirement. We agree generally with this conclusion, but 
refine the undue burden analysis in accordance with the 
principles articulated above. We now consider the sepa-
rate statutory sections at issue. 

 
A. 

[O’Connor then concluded that the state’s defini-
tion of emergency was broad enough to allow exceptions 
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for all abortions necessary to avoid a significant risk to 
the woman’s health.] 

 
B. 

We next consider the informed consent require-
ment. [§ 3205] Except in a medical emergency, the stat-
ute requires that at least 24 hours before performing an 
abortion a physician inform the woman of the nature 
of the procedure, the health risks of the abortion and 
of childbirth, and the “probable gestational age of the 
unborn child.” The physician or a qualified non-
physician must inform the woman of the availability of 
printed materials published by the State describing the 
fetus and providing information about medical assis-
tance for childbirth, information about child support 
from the father, and a list of agencies which provide 
adoption and other services as alternatives to abortion. 
An abortion may not be performed unless the woman 
certifies in writing that she has been informed of the 
availability of these printed materials and has been pro-
vided them if she chooses to view them. 

. . . Petitioners challenge the statute’s definition of 
informed consent because it includes the provision of 
specific information by the doctor and the mandatory 
24-hour waiting period. . . . 

. . . . 

. . . It cannot be questioned that psychological 
well-being is a facet of health. Nor can it be doubted 
that most women considering an abortion would deem 
the impact on the fetus relevant, if not dispositive, to 
the decision. In attempting to ensure that a woman 
apprehend the full consequences of her decision, the 
State furthers the legitimate purpose of reducing the 
risk that a woman may elect an abortion, only to dis-
cover later, with devastating psychological conse-
quences, that her decision was not fully informed. If 
the information the State requires to be made available 
to the woman is truthful and not misleading, the re-
quirement may be permissible. 

We also see no reason why the State may not re-
quire doctors to inform a woman seeking an abortion 
of the availability of materials relating to the conse-
quences to the fetus, even when those consequences 
have no direct relation to her health. . . . [I]nformed 
choice need not be defined in such narrow terms that 
all considerations of the effect on the fetus are made 

irrelevant. . . . In short, requiring that the woman be 
informed of the availability of information relating to 
fetal development and the assistance available should 
she decide to carry the pregnancy to full term is a rea-
sonable measure to insure an informed choice, one 
which might cause the woman to choose childbirth 
over abortion. This requirement cannot be considered a 
substantial obstacle to obtaining an abortion, and, it 
follows, there is no undue burden. 

. . . . 
Whatever constitutional status the doctor-patient 

relation may have as a general matter, in the present 
context it is derivative of the woman’s position. The 
doctor-patient relation does not underlie or override 
the two more general rights under which the abortion 
right is justified: the right to make family decisions and 
the right to physical autonomy. On its own, the doctor-
patient relation here is entitled to the same solicitude it 
receives in other contexts. Thus, a requirement that a 
doctor give a woman certain information as part of 
obtaining her consent to an abortion is, for constitu-
tional purposes, no different from a requirement that a 
doctor give certain specific information about any 
medical procedure. 

. . . . 

. . . Since there is no evidence on this record that 
requiring a doctor to give the information as provided 
by the statute would amount in practical terms to a 
substantial obstacle to a woman seeking an abortion, 
we conclude that it is not an undue burden. Our cases 
reflect the fact that the Constitution gives the States 
broad latitude to decide that particular functions may 
be performed only by licensed professionals, even if an 
objective assessment might suggest that those same 
task could be performed by others. . . . 

Our analysis of Pennsylvania’s 24-hour waiting pe-
riod between the provision of the information deemed 
necessary to informed consent and the performance of 
an abortion under the undue burden standard requires 
us to reconsider [an earlier decision] invalidating a par-
allel requirement. . . . The idea that important decisions 
will be more informed and deliberate if they follow 
some period of reflection does not strike us as unrea-
sonable, particularly where the statute directs that im-
portant information become part of the background of 
the decision. The statute, as construed by the Court of 
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Appeals, permits avoidance of the waiting period in the 
event of a medical emergency and the record evidence 
shows that in the vast majority of cases, a 24-hour delay 
does not create any appreciable health risk. In theory, at 
least, the waiting period is a reasonable measure to im-
plement the State’s interest in protecting the life of the 
unborn, a measure that does not amount to an undue 
burden. 

Whether the mandatory 24-hour waiting period is 
nonetheless invalid because in practice it is a substantial 
obstacle to a woman’s choice to terminate her preg-
nancy is a closer question. The findings of fact by the 
District Court indicate that because of the distances 
many women must travel to reach an abortion pro-
vider, the practical effect will often be a delay of much 
more than a day because the waiting period requires 
that a woman seeking an abortion make at least two 
visits to the doctor. The District Court also found that 
in many instances this will increase the exposure of 
women seeking abortions to “the harassment and hos-
tility of anti-abortion protesters demonstrating outside 
a clinic.” (citation omitted) As a result, the District 
Court found that for those women who have the few-
est financial resources, those who must travel long dis-
tances, and those who have difficulty explaining their 
whereabouts to husbands, employers, or others, the 24-
hour waiting period will be “particularly burdensome.” 
(citation omitted) 

These findings are troubling in some respects, but 
they do not demonstrate that the waiting period consti-
tutes an undue burden. We do not doubt that, as the 
District Court held, the waiting period has the effect of 
“increasing the cost and risk of delay of abortions,” 
(citation omitted) but the District Court did not con-
clude that the increased costs and potential delays 
amount to substantial obstacles. Rather, applying the 
trimester framework’s strict prohibition of all regula-
tion designed to promote the State’s interest in poten-
tial life before viability, (citation omitted) the District 
Court concluded that the waiting period does not fur-
ther the state “interest in maternal health” and “in-
fringes the physician’s discretion to exercise sound 
medical judgment.” (citation omitted) Yet, as we have 
stated, under the undue burden standard a State is 
permitted to enact persuasive measures which favor 
childbirth over abortion, even if those measures do not 

further a health interest. And while the waiting period 
does limit a physician’s discretion, that is not, standing 
alone, a reason to invalidate it. In light of the construc-
tion given the statute’s definition of medical emergency 
by the Court of Appeals, and the District Court’s find-
ings, we cannot say that the waiting period imposes a 
real health risk. 

We also disagree with the District Court’s conclu-
sion that the “particularly burdensome” effects of the 
waiting period on some women require its invalidation. 
A particular burden is not of necessity a substantial 
obstacle. Whether a burden falls on a particular group 
is a distinct inquiry from whether it is a substantial ob-
stacle even as to the women in that group. And the 
District Court did not conclude that the waiting period 
is such an obstacle even for the women who are most 
burdened by it. Hence, on the record before us, and in 
the context of this facial challenge, we are not con-
vinced that the 24-hour waiting period constitutes an 
undue burden. 

. . . . 
 

C. 

Section 3209 of Pennsylvania’s abortion law pro-
vides, except in cases of medical emergency, that no 
physician shall perform an abortion on a married woman 
without receiving a signed statement from the woman 
that she has notified her spouse that she is about to un-
dergo an abortion. The woman has the option of provid-
ing an alternative signed statement certifying that her 
husband is not the man who impregnated her; that her 
husband could not be located; that the pregnancy is the 
result of spousal sexual assault which she has reported; 
or that the woman believes that notifying her husband 
will cause him or someone else to inflict bodily injury 
upon her. A physician who performs an abortion on a 
married woman without receiving the appropriate signed 
statement will have his or her license revoked, and is 
liable to the husband for damages. 

The District Court heard the testimony of numer-
ous expert witnesses, and made detailed findings of fact 
regarding the effect of this statute. These included: 

 
[The Court then reviewed extensively the litera-

ture, testimony, and statistics concerning domestic vio-
lence that had been presented to the trial court.] 
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The limited research that has been conducted with 
respect to notifying one’s husband about an abortion, 
although involving samples too small to be representa-
tive, also supports the District Court’s findings of fact. 
The vast majority of women notify their male partners 
of their decision to obtain an abortion. In many cases 
in which married women do not notify their husbands, 
the pregnancy is the result of an extramarital affair. 
Where the husband is the father, the primary reason 
women do not notify their husbands is that the hus-
band and wife are experiencing marital difficulties, of-
ten accompanied by incidents of violence. (citation 
omitted) 

This information and the District Court’s findings 
reinforce what common sense would suggest. In well-
functioning marriages, spouses discuss important inti-
mate decisions such as whether to bear a child. But 
there are millions of women in this country who are the 
victims of regular physical and psychological abuse at 
the hands of their husbands. Should these women be-
come pregnant, they may have very good reasons for 
not wishing to inform their husbands of their decision 
to obtain an abortion. Many may have justifiable fears 
of physical abuse, but may be no less fearful of the 
consequences of reporting prior abuse to the Com-
monwealth of Pennsylvania. Many may have a reason-
able fear that notifying their husbands will provoke 
further instances of child abuse; these women are not 
exempt from § 3209’s notification requirement. Many 
may fear devastating forms of psychological abuse 
from their husbands, including verbal harassment, 
threats of future violence, the destruction of posses-
sions, physical confinement to the home, the with-
drawal of financial support, or the disclosure of the 
abortion to family and friends. These methods of 
psychological abuse may act as even more of a deter-
rent to notification than the possibility of physical 
violence, but women who are the victims of the abuse 
are not exempt from § 3209’s notification require-
ment. And many women who are pregnant as a result 
of sexual assaults by their husbands will be unable to 
avail themselves of the exception for spousal sexual 
assault, § 3209(b)(3), because the exception requires 
that the woman have notified law enforcement authori-
ties within 90 days of the assault, and her husband will 
be notified of her report once an investigation begins. 

§ 3128(c). If anything in this field is certain, it is that 
victims of spousal sexual assault are extremely reluc-
tant to report the abuse to the government; hence, a 
great many spousal rape victims will not be exempt 
from the notification requirement imposed by § 3209. 

The spousal notification requirement is thus likely 
to prevent a significant number of women from obtain-
ing an abortion. It does not merely make abortions a 
little more difficult or expensive to obtain; for many 
women, it will impose a substantial obstacle. We must 
not blind ourselves to the fact that the significant num-
ber of women who fear for their safety and the safety 
of their children are likely to be deterred from procur-
ing an abortion as surely as if the Commonwealth had 
outlawed abortion in all cases. 

Respondents attempt to avoid the conclusion that 
§ 3209 is invalid by pointing out that it imposes almost 
no burden at all for the vast majority of women seeking 
abortions. They begin by noting that only about 20 
percent of the women who obtain abortions are mar-
ried. They then note that of those women about 95 
percent notify their husbands of their own volition. 
Thus, respondents argue, the effects of § 3209 are felt 
by only one percent of the women who obtain abor-
tions. Respondents argue that since some of these 
women will be able to notify their husbands without 
adverse consequences or will qualify for one of the 
exceptions, the statute affects fewer than one percent 
of women seeking abortions. For this reason, it is as-
serted, the statute cannot be invalid on its face. . . . 

The analysis does not end with the one percent of 
women upon whom the statute operates; it begins 
there. Legislation is measured for consistency with the 
Constitution by its impact on those whose conduct it 
affects. . . . The proper focus of constitutional inquiry is 
the group for whom the law is a restriction, not the 
group for whom the law is irrelevant. 

. . . The unfortunate yet persisting conditions we 
document above will mean that in a large fraction of 
the cases in which § 3209 is relevant, it will operate as a 
substantial obstacle to a woman’s choice to undergo an 
abortion. It is an undue burden, and therefore invalid. 

This conclusion is in no way inconsistent with our 
decisions upholding parental notification or consent 
requirements. (citations omitted) Those enactments, 
and our judgment that they are constitutional, are based 
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on the quite reasonable assumption that minors will 
benefit from consultation with their parents and that 
children will often not realize that their parents have 
their best interests at heart. We cannot adopt a parallel 
assumption about adult women. 

We recognize that a husband has a “deep and 
proper concern and interest . . . in his wife’s preg-
nancy and in the growth and development of the fetus 
she is carrying.” (citation omitted) With regard to the 
children he has fathered and raised, the Court has 
recognized his “cognizable and substantial” interest in 
their custody. (citations omitted) If this case con-
cerned a State’s ability to require the mother to notify 
the father before taking some action with respect to a 
living child raised by both, therefore, it would be rea-
sonable to conclude as a general matter that the fa-
ther’s interest in the welfare of the child and the 
mother’s interest are equal. 

Before birth, however, the issue takes on a very 
different cast. It is an inescapable biological fact that 
state regulation with respect to the child a woman is 
carrying will have a far greater impact on the mother’s 
liberty than on the father’s. The effect of state regula-
tion on a woman’s protected liberty is doubly deserving 
of scrutiny in such a case, as the State has touched not 
only upon the private sphere of the family but upon the 
very bodily integrity of the pregnant woman. [citation 
to Cruzan] . . . 

. . . . 

. . . The principles that guided the Court in Dan-
forth should be our guides today. For the great many 
women who are victims of abuse inflicted by their hus-
bands, or whose children are the victims of such abuse, 
a spousal notice requirement enables the husband to 
wield an effective veto over his wife’s decision. 
Whether the prospect of notification itself deters such 
women from seeking abortions, or whether the hus-
band, through physical force or psychological pressure 
or economic coercion, prevents his wife from obtaining 
an abortion until it is too late, the notice requirement 
will often be tantamount to the veto found unconstitu-
tional in Danforth. The women most affected by this 
law—those who most reasonably fear the conse-
quences of notifying their husbands that they are preg-
nant—are in the gravest danger. 

. . . . 

Section 3209 embodies a view of marriage con-
sonant with the common-law status of married 
women but repugnant to our present understanding 
of marriage and of the nature of the rights secured by 
the Constitution. Women do not lose their constitu-
tionally protected liberty when they marry. The Con-
stitution protects all individuals, male or female, 
married or unmarried, from the abuse of governmen-
tal power, even where that power is employed for the 
supposed benefit of a member of the individual’s fam-
ily. These considerations confirm our conclusion that 
§ 3209 is invalid. 

 
[In the sections that follow, O’Connor upholds the 

parental consent requirement and the data collection 
requirement.] 

. . . . 
 

 
Chief Justice Rehnquist, with whom Justice White, 

Justice Scalia, and Justice Thomas join, concurring 

in the judgment in part and dissenting in part. 

 
The joint opinion, following its newly minted 

variation on stare decisis, retains the outer shell of Roe v. 
Wade, (citation omitted) but beats a wholesale retreat 
from the substance of that case. We believe that Roe 
was wrongly decided, and that it can and should be 
overruled consistently with our traditional approach 
to stare decisis in constitutional cases. We would adopt 
the approach of the plurality in Webster v. Reproductive 
Health Services, (citation omitted) and uphold the chal-
lenged provisions of the Pennsylvania statute in their 
entirety. 

. . . . 
We have held that a liberty interest protected un-

der the Due Process Clause of the Fourteenth 
Amendment will be deemed fundamental if it is “im-
plicit in the concept of ordered liberty.” (citation omit-
ted) Three years earlier . . . we referred to a “principle 
of justice so rooted in the traditions and conscience of 
our people as to be ranked as fundamental.” (citations 
omitted) These expressions are admittedly not precise, 
but our decisions implementing this notion of “funda-
mental” rights do not afford any more elaborate basis 
on which to base such a classification. 
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In construing the phrase “liberty” incorporated in 
the Due Process Clause of the Fourteenth Amend-
ment, we have recognized that its meaning extends 
beyond freedom from physical restraint. In Pierce v. 
Society of Sisters, (citation omitted) we held that it in-
cluded a parent’s right to send a child to private school; 
in Meyer v. Nebraska, (citation omitted) we held that it 
included a right to teach a foreign language in a paro-
chial school. Building on these cases, we have held that 
the term “liberty” includes a right to marry, (citation 
omitted) a right to procreate, (citation omitted) and a 
right to use contraceptives. (citations omitted) But a 
reading of these opinions makes clear that they do not 
endorse any all-encompassing “right of privacy.” 

In Roe v. Wade, the Court recognized a “guarantee 
of personal privacy” which “is broad enough to en-
compass a woman’s decision whether or not to termi-
nate her pregnancy.” (citation omitted) We are now of 
the view that, in terming this right fundamental, the 
Court in Roe read the earlier opinions upon which it 
based its decision much too broadly. Unlike marriage, 
procreation and contraception, abortion “involves the 
purposeful termination of potential life.” (citation omit-
ted) The abortion decision must therefore “be recog-
nized as sui generis, different in kind from the others that 
the Court has protected under the rubric of personal or 
family privacy and autonomy.” (citation omitted) One 
cannot ignore the fact that a woman is not isolated in 
her pregnancy, and that the decision to abort necessar-
ily involves the destruction of a fetus. (citation omitted) 

Nor do the historical traditions of the American 
people support the view that the right to terminate 
one’s pregnancy is “fundamental.” The common law 
which we inherited from England made abortion after 
“quickening” an offense. At the time of the adoption of 
the Fourteenth Amendment, statutory prohibitions or 
restrictions on abortion were commonplace; in 1868, at 
least 28 of the then-37 States and 8 Territories had 
statutes banning or limiting abortion. J. Mohr, Abor-
tion in America 200 (1978). By the turn of the century 
virtually every State had a law prohibiting or restricting 
abortion on its books. By the middle of the present 
century, a liberalization trend had set in. But 21 of the 
restrictive abortion laws in effect in 1868 were still in 
effect in 1973 when Roe was decided, and an over-
whelming majority of the States prohibited abortion 

unless necessary to preserve the life or health of the 
mother. (citations omitted) On this record, it can 
scarcely be said that any deeply rooted tradition of rela-
tively unrestricted abortion in our history supported the 
classification of the right to abortion as “fundamental” 
under the Due Process Clause of the Fourteenth 
Amendment. 

We think, therefore, both in view of this history 
and of our decided cases dealing with substantive lib-
erty under the Due Process Clause, that the Court was 
mistaken in Roe when it classified a woman’s decision 
to terminate her pregnancy as a “fundamental right” 
that could be abridged only in a manner which with-
stood “strict scrutiny.” . . . 

. . . . 
 
 

Justice Scalia, with whom The Chief Justice,  

Justice White, and Justice Thomas join, concur-

ring in the judgment in part and dissenting in part. 

 
My views on this matter are unchanged from 

those I set forth in my [earlier opinions]. The States 
may, if they wish, permit abortion-on-demand, but the 
Constitution does not require them to do so. The per-
missibility of abortion, and the limitations upon it, are 
to be resolved like most important questions in our 
democracy: by citizens trying to persuade one another 
and then voting. As the Court acknowledges, “where 
reasonable people disagree the government can adopt 
one position or the other.” (citation omitted) The 
Court is correct in adding the qualification that this 
“assumes a state of affairs in which the choice does 
not intrude upon a protected liberty,” (citation omit-
ted) but the crucial part of that qualification is the 
penultimate word. A State’s choice between two posi-
tions on which reasonable people can disagree is con-
stitutional even when (as is often the case) it intrudes 
upon a “liberty” in the absolute sense. Laws against 
bigamy, for example—which entire societies of rea-
sonable people disagree with—intrude upon men and 
women’s liberty to marry and live with one another. 
But bigamy happens not [to] be a liberty specially 
“protected” by the Constitution. 

That is, quite simply, the issue in this case: not 
whether the power of a woman to abort her unborn 
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child is a “liberty” in the absolute sense; or even 
whether it is a liberty of great importance to many 
women. Of course it is both. The issue is whether it is a 
liberty protected by the Constitution of the United 
States. I am sure it is not. I reach that conclusion not 
because of anything so exalted as my views concerning 
the “concept of existence, of meaning, of the universe, 
and of the mystery of human life.” (citation omitted) 
Rather, I reach it for the same reason I reach the con-
clusion that bigamy is not constitutionally protected—
because of two simple facts: (1) the Constitution says 
absolutely nothing about it, and (2) the longstanding 
traditions of American society have permitted it to be 
legally proscribed. (footnote and citation omitted) 

. . . . 
Beyond that brief summary of the essence of my 

position, I will not swell the United States Reports with 
repetition of what I have said before; and applying the 
rational basis test, I would uphold the Pennsylvania 
statute in its entirety. I must, however, respond to a few 
of the more outrageous arguments in today’s opinion, 
which it is beyond human nature to leave unanswered. 
I shall discuss each of them under a quotation from the 
Court’s opinion to which they pertain. 

. . . . 

“Liberty finds no refuge in a jurispru-

dence of doubt.” (citation omitted) 

One might have feared to encounter this august 
and sonorous phrase in an opinion defending the real 
Roe v. Wade, rather than the revised version fabricated 
today by the authors of the joint opinion. The short-
comings of Roe did not include lack of clarity: Virtually 
all regulation of abortion before the third trimester was 
invalid. But to come across this phrase in the joint 
opinion—which calls upon federal district judges to 
apply an “undue burden” standard as doubtful in appli-
cation as it is unprincipled in origin—is really more 
than one should have to bear. 

The joint opinion frankly concedes that the 
amorphous concept of “undue burden” has been in-
consistently applied by the Members of this Court in 
the few brief years since that “test” was first explicitly 
propounded by Justice O’Connor in her dissent in 
Akron. (citation and footnote omitted) Because the 
three Justices now wish to “set forth a standard of 

general application,” the joint opinion announces that 
“it is important to clarify what is meant by an undue 
burden,” ibid. I certainly agree with that, but I do not 
agree that the joint opinion succeeds in the an-
nounced endeavor. To the contrary, its efforts at clari-
fication make clear only that the standard is inherently 
manipulable and will prove hopelessly unworkable in 
practice. 

. . . . 
The ultimately standardless nature of the “undue 

burden” inquiry is a reflection of the underlying fact 
that the concept has no principled or coherent legal 
basis. . . . The “undue burden” standard is not at all the 
generally applicable principle the joint opinion pretends 
it to be; rather, it is a unique concept created specially 
for this case, to preserve some judicial foothold in this 
ill-gotten territory. In claiming otherwise, the three 
Justices show their willingness to place all constitu-
tional rights at risk in an effort to preserve what they 
deem the “central holding in Roe.” (citation omitted) 

. . . . 

“While we appreciate the weight of 

the arguments . . . that Roe should be 

overruled, the reservations any of us may 

have in reaffirming the central holding of 

Roe are outweighed by the explication of 

individual liberty we have given combined 

with the force of stare decisis.” (citation 
omitted) 

The Court’s reliance upon stare decisis can best be 
described as contrived. It insists upon the necessity of 
adhering not to all of Roe, but only to what it calls the 
“central holding.” It seems to me that stare decisis ought 
to be applied even to the doctrine of stare decisis, and I 
confess never to have heard of this new, keep-what-
you-want-and-throw-away-the-rest version. . . . 

I am certainly not in a good position to dispute 
that the Court has saved the “central holding” of Roe, 
since to do that effectively I would have to know 
what the Court has saved, which in turn would require 
me to understand (as I do not) what the “undue bur-
den” test means. I must confess, however, that I have 
always thought, and I think a lot of other people have 
always thought, that the arbitrary trimester frame-
work, which the Court today discards, was quite as 
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central to Roe as the arbitrary viability test, which the 
Court today retains. It seems particularly ungrateful to 
carve the trimester framework out of the core of Roe, 
since its very rigidity (in sharp contrast to the utter 
indeterminability of the “undue burden” test) is 
probably the only reason the Court is able to say, in 
urging stare decisis, that Roe “has in no sense proven 
‘unworkable.’” (citation omitted) I suppose the Court 
is entitled to call a “central holding” whatever it wants 
to call a “central holding” . . . . 

“Where, in the performance of its ju-

dicial duties, the Court decides a case in 

such a way as to resolve the sort of in-

tensely divisive controversy reflected in 

Roe. . . , its decision has a dimension 

that the resolution of the normal case 

does not carry. It is the dimension pre-

sent whenever the Court’s interpretation 

of the Constitution calls the contending 

sides of a national controversy to end 

their national division by accepting a 

common mandate rooted in the Constitu-

tion.” (citation omitted) 

The Court’s description of the place of Roe in the 
social history of the United States is unrecognizable. 
Not only did Roe not, as the Court suggests, resolve the 
deeply divisive issue of abortion; it did more than any-
thing else to nourish it, by elevating it to the national 
level where it is infinitely more difficult to resolve. Na-
tional politics were not plagued by abortion protests, 
national abortion lobbying, or abortion marches on 
Congress, before Roe v. Wade was decided. Profound 
disagreement existed among our citizens over the is-
sue—as it does over other issues, such as the death 
penalty—but that disagreement was being worked out 
at the state level. As with many other issues, the divi-
sion of sentiment within each State was not as closely 
balanced as it was among the population of the Nation 
as a whole, meaning not only that more people would 
be satisfied with the results of state-by-state resolution, 
but also that those results would be more stable. Pre-
Roe, moreover, political compromise was possible. 

Roe’s mandate for abortion-on-demand destroyed 
the compromises of the past, rendered compromise 
impossible for the future, and required the entire issue 

to be resolved uniformly, at the national level. At the 
same time, Roe created a vast new class of abortion 
consumers and abortion proponents by eliminating the 
moral opprobrium that had attached to the act. (“If the 
Constitution guarantees abortion, how can it be bad?”—
not an accurate line of thought, but a natural one.) 
Many favor all of those developments, and it is not for 
me to say that they are wrong. But to portray Roe as the 
statesmanlike “settlement” of a divisive issue, a juris-
prudential Peace of Westphalia that is worth preserv-
ing, is nothing less than Orwellian. Roe fanned into life 
an issue that has inflamed our national politics in gen-
eral, and has obscured with its smoke the selection of 
Justices to this Court in particular, ever since. And by 
keeping us in the abortion-umpiring business, it is the 
perpetuation of that disruption, rather than of any pax 
Roeana, that the Court’s new majority decrees. 

. . . . 
There is a poignant aspect to today’s opinion. Its 

length, and what might be called its epic tone, suggest 
that its authors believe they are bringing to an end a 
troublesome era in the history of our Nation and of our 
Court. “It is the dimension” of authority, they say, to 
“cal[l] the contending sides of national controversy to 
end their national division by accepting a common 
mandate rooted in the Constitution.” (citation omitted) 

There comes vividly to mind a portrait by 
Emanuel Leutze that hangs in the Harvard Law School: 
Roger Brooke Taney, painted in 1859, the 82d year of 
his life, the 24th of his Chief Justiceship, the second 
after his opinion in Dred Scott. He is all in black, sitting 
in a shadowed red armchair, left hand resting upon a 
pad of paper in his lap, right hand hanging limply, al-
most lifelessly, beside the inner arm of the chair. He 
sits facing the viewer, and staring straight out. There 
seems to be on his face, and in his deep-set eyes, an 
expression of profound sadness and disillusionment. 
Perhaps he always looked that way, even when dwelling 
upon the happiest of thoughts. But those of us who 
know how the lustre of his great Chief Justiceship came 
to be eclipsed by Dred Scott cannot help believing that 
he had that case—its already apparent consequences 
for the Court, and its soon-to-be-played-out conse-
quences for the Nation—burning on his mind. I expect 
that two years earlier he, too, had thought himself 
“call[ing] the contending sides of national controversy 
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to end their national division by accepting a common 
mandate rooted in the Constitution.” 

It is no more realistic for us in this case, than it was 
for him in that, to think that an issue of the sort they 
both involved—an issue involving life and death, free-
dom and subjugation—can be “speedily and finally set-
tled” by the Supreme Court, as President James 
Buchanan in his inaugural address said the issue of slav-
ery in the territories would be. (citation omitted) Quite to 
the contrary, by foreclosing all democratic outlet for the 

deep passions this issue arouses, by banishing the issue 
from the political forum that gives all participants, even 
the losers, the satisfaction of a fair hearing and an honest 
fight, by continuing the imposition of a rigid national 
rule instead of allowing for regional differences, the 
Court merely prolongs and intensifies the anguish. 

We should get out of this area, where we have no 
right to be, and where we do neither ourselves nor the 
country any good by remaining. 

* * * 
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